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Noe 202Q1¢ 3.201 and 3.508-8301

ND REFUND OF PREPAID FINANCE CHARGES ON NONPRECOMPUTED CON-
SUMER CREDIT TRANSACTIONS IS REQUIRED BY THE RATE CEILING
PROVISIONS OF THE CODE IN THE EVENT OF PREPAYMENT UNLESS
SUCH PREPAYMENT IS SCHEDULED DR ANTICIPATED AND NOT A
RESULT OF DEFAULT.

In response to numerous inquiries concerning refund of pre-
paid finance chargess the aiministrator issues the following
adminijstrative interpretatione The issue is whether the rate
ceiling provisions of the Ueleloele (5-2-201¢ 5-3-201¢ andg
5-3-508) on nonprecomputed loans or sales require a creditor to
refund prepaid finance charges in the amount by which total
finance charges exceed the applicable rate ceilinge It is my
opinion that such rebate is not reqQquired by the codes unless the
prepayment is scheduled or anticipated and not a result of de-
faulte

For examples assume a8 $10+000 interest bearing consumer
loan with monthly "interest only" payments and the entire prin-
Cipal to be paid in ] yedre The "interest rate®™ is 12 percente
A loan fee of $700 is paid at closinge The resulting APR is
approximately 20¢43 percente If the $100000 loan is paid off at
the end of 6 monthse the lender will have earned $600 interest
and will have received an additional $700 in prepaid finance
chargese

Preliminarilys code section 5-3-210 requires rebate of
unéearned finance charges upon prepayment of a8 “precomputed” loane
Prior to HeBe 1585 (1981 Coloe Sesse Lawse pe 389)9¢ "precomputed®
loans as defined by 5-3-107(2) included “interest bearing™ Voans
on which a significant portion of the finance charge was prepaid
(added to the principal)e Admine Interpe 3.107-7901¢ rescinded
after HeBe 1585 HebBe 1585 made clear that this type of
"precomputed® transaction existed only if the prepaid finance
charges were S0 percent of the total finance chargeses Although
the definition }/ still encompasses the usual "precomputed” loan



{1ent express2d as sum of principal ana finenc= chargye)s "inter-
est D23arinyg” 1033s requir2 nu rebate of unearne’ finance charqes
(is2es 3t the discloseu rate)e #hen outside the 50 percent
t?st._Z'_/

Jdther s+tatz Uelelele administrators have analyzeg prepais’
tinance charges under the code han on “prepayment pen3alties®
(CeReSe 13736 5-3-279)e Latter Dy DwiJht Ve PONN3Ty Wyoming
(5€Dte 14 1974) renrinted_1n Conse Crede Cuide (Cefee) transfer
Lindery p2arae 92974le Howovery th2 clear intent of HeZe 1533 was
to reluire rehate of prepgail finance charqgzs on i1nterest “Hearing
loans only if th2 prepaids are 50 percent of the tutel finance
char jose Tapes Of rMouse SuSe Affe £ Labor fonmittoss Frhe 12 any
229 1931 (rele 11%1: predecassdar to fin3) HeBe 15:2). 4lthougyh
we Ars cnarg2" with 9 Uuty to k2epr rules and interpretations con-
sist2nt with other code jurisdictionse the Colorado legislature
7342 2 clear cxora2ssion of reboate roguirements for unearnegd
firdnce char,ese Legjislative antei® is of crucial imnurtancee.
CeRese 1573y 2-9-203; Traifi_ve ZTolorado Puulit _Inturest aesearch
2rcups_Inces 4265 JeSe 1 (1375)e Furthermorse although *ho dis-
TINCLION muk:s 11ttly CZONOMIC "32N58S Predayn=nt penaltics his-
torically hzve referrad only <0 an a33ci1tional sum exdacted at the
TIime 21 urad2yannNte T aelerel1 1255

How2vare LefeSe 1773, 5-2-508 indicatas that "3 suporviser
lenter may contrect for and recz2ive @ loon finsnce charc: not
exc2eding tnat Derwittad Ly this sectione” Sy illustratinn, tne
“fl2t rate” for closed en1 103ns is “twenty-on= pargont per year
on th2 unneic ualances of tha Lrancipale® (ofeSe 1373,
3=3=505(2)(")e The 1nclusion of tne word “recwive" may 1ndicate
that tn2 creuitor rust recalculate tne 103an unon nregayment td
ascertain 1f the loan finante cnarje paid exceads the rate ceil-
ing express23 &S an annual _ratee Un tha apove-described $170,000
loan preagai1d at » monthse the finance charge 93id 15 $1300 (720
60J)e Tia resulting APR if racilculated is> copronimately 27«58
eefCente  ‘tust the lendger refund tnose finance charjes in excess

of 21 _Larcent?

Thne ariur2ant is m3de tnit the absence of an express repate
orovision for predsaia finance charzes in excess of the rate ceil-
1NJ Nesns NO SuCn requirament was 1ntendede I 30 not find 2his
persussivae Tno legislature s1mply was not T3cod with the jissue
Sinte “Jvints”™ custouarily have only bea2n received on wort3aje
losns exempt froa the codee 3ute "HOints” and other drepaid
fininte char4es sre nOw beinyg receivad in connection with 3 wice
variety of consum:r loanse Tne rate ceiling language itself
reguires refunos of exc=2%s Ch3rj&ssy onc2 identifiecs The (ues=-
tion is whetner excess charqges axist in the case of predaymente
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althou,n tne is consrary 3uthoritye yen=rallye voluntary
Jr2paynent does not render usurious @ loan otherwise free of
wSJdrye hWar2 ve Traveler's Indernity Coeo Toxe ADpe ___9 6U6

Sehe2d 400 (1° D): 75 A leKa23 1259,

Frior Lclorago las conteined provisions similar to those in
the code:

o plirson shall charye or raceitve 3 yreater
rate of intarest uguon any l1oan or Junon any

unpgai1d balance after any partial nayment on
any 10an made Dy him than two per cent oer

NONtliceee

Cekooe 1653y 73-2-5,.

Ledermen Enterprisess_locs ve sestinafogss [rogit
CArpurzti10ne 3-" Feo  Sunpe 127 T L0126 1972)s hell that the
vcluntary prepaytient of 3 loan F1+not render the 10an usurious
1In v10lativn of the ahove Statutes Since tne amount recetved was
l2ss than the amount contractede 10 Claar intent to cnanne (olo-
r2C) Jaw w3s M3Nn1fested in ¢he acoption of tne Colcerado version
Of th2 Uelelele Tha subseyuant lejislativa nistory oOf rne Cclo-
rado code w3ide clear that no recalculation and refund was
regquired excedt in the precomputed transactione (Heoe 15254 19R]
Coloe S7u5e¢ L23wse pe 307 e AlJitionollye even th2 4rue 1Nt=rest
Luar i, trensactian 1s aut subject to recalculation of <ne annr-
tiZzstion schedul2 in case of Certsin partial ora_aymentse CofeSe
1373¢ 5=.=2039 a5 amensced Ly Hea 15854 1981 (0V10¢ ScS5e LawSe Do

290

Similarlys accelerution uzon borrowar®s anfault goes not

r 3 loIn usuridus that IS not usurious on its facee ingus-
_dational 3unk_ v. _Stuarte 113 Rele 1249 318 4423 442
(197«) 66 Aslexe3dy 55 while MIny jurisyictions nave followed
this nrincipla2 anly if the londar does not actu=lly recaive the
USJr1d4S &M2u7Te the s37e rativnale should 3pnly as 1n the Case
of voluntary prapaymente S2fault is in coantral of the cedtor onu
15 not a3 scheduled Oor anticipatayg evente.

"Pulicy™ arguments concerqiny the cost 37 Jifficuley of
reczlculatiar have 31so dDecon 3advancade 3s well :s possitle
eédverse effact on tnz sscondary market for real estate sacured
lounse 3uch councernse while relevants re not tha culmination or

the analysise The code balances tnese cOstS 3,;21nst the 2LviIoLuS

sen2fits to consumners from substantive nHDrotaCctione
Neverthalesse the €nJde®s Droavisions indicte that oisclo-
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{
sure 3Ind calculation of the rat? is ™IJ2 on the 3ssumptior tnat
311 scn2auleu pasments will 02 made whar Jue (CeRebe 1673,
5=3-528(4)(2) an2 parallel provisions)e While exnressly apolica-
le only to “pracamputad" 1doanse the policy would be consistent
for interest heariny loans with the pdrecomputed feature of nre-
2313 fincnc2 charjese fLonsequentlys tne code norely requires
that tn2 orijinally scheduled "interest bearinj™ transaction he
1n £oMmplianc2 with the rate ce1ling urovisionse

nowsvare NO Sinilar ra2sult ont3ils if prepaynent is scneg-
uled or anticipated. The same code provisions thst allow a@
tronsactionil view of rate ceilings alsd require that the len-er
tace 3ccount of the scheduley J3ymrents in contrcl of tna lengere.
Truse 4 €31 Drovision allowing the lender to raguire payment gr
tull a1t the lender®s discretidn regquires compliance with the raote
ceiling sections of the code 3t th2 time of sucn “scheduled" pev-
Wwcnte Furtazsre 1f the sChetuled transaction ware @ sham aesicned
to incr=ass the term (and miximum allowadle c93rges)y with the
actuz) s3cMeduled Lransaction COCralINOUS with the prepcyienty the
lanjuly2 an! intent 0f <ne code woudd raguire compliance witn the
rat> c2ilingse To J0 otherwis. would D2 %0 place form over suc-
stanc2 3nd tc counsel 1112431 sudversion of th2 C€o20¢ Provisionse
A0w2vare aLsent these cci:stderstionss no ra2funy of preuagn
finzncte chargcs 1S required Oy the rate cer1liny provisions of the
C0ldra10 UeleZele in the 2vent of prepaymentely

1/ CeFeSe 13739 5-2-107(2) nrovides:

(2) & lo3ane rofingncinge or consonlidation
1s "Lrecumputaed™ only if the debt s
express2d 8s 3 su™ comPrising the prarcipal
and the amount »f the lcan finance charje
computed in s1vante ory if any porticn of
<hs 1o3n finunce chirae is prepaids the
anwunt of that Hartion of tne loan ‘insnce
charje 2ither conputed in advance or are-
c313 constitutes more than one=nalf of tne
total 1ean finance charje applicerle ¢to the
1o4ns retinancinge >r consolidation.

2/ The 3atndors of an article arpearing at 11 Ccoloe Lawe 2557
{Pcte 1982) reinve tN2 GuesStidn 85 to whether the 59 percent cal-
culation nust 3Jaih be MmauGz at the time of dDre3ymente For many
cf the same r=2as0ns Cit=3 11 Suppdrt of this interpretation
rejarding the effect ot rate ceilinjgse no such recalculation is
regquired in the event of grepa;mente
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3/ Tne sirinistrator ackrowlcjes refet,t of cr=31%0r suages-
tions thot tna vpinivun 3ddress sctecdulad transactions rathar than
“control” of vrevayminte These sujjestions have heen 1nCorpo-
racele . On tne other hande CGAC2rNn w3s expressetd that the
1NT2rpra2tation wias Not limited tc the Colaraon statutee This
INTErpratition is nacassitatel 9y the Lolaragdo rodafications
the €002 and IS Dased on tn3t amended (oloraco statute.
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ACTIN Ue 5Toin

tadministrstor

Colorado Unitorm Consumer Crecit
Louc2

oy:

This is an official interpretation of théibolorado Uniform Consumer Credit
Code as contemplated in C.R.S. 1973, 5-6-104(4), as amended.

AG Alpna Noe L UC 425GCD
AG Fila Noe (SiR3D3543/TL
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